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DUE DILIGENCE REQUEST LIST

[Define “Company” as the target company and each of its subsidiaries.]
1. Corporate Structure and Ownership

(a) The minute book (including charter documents and by-laws as amended, all minutes of meetings and resolutions of shareholders, directors and committees of the board of directors, share certificates, directors, shareholders and officers registers and shareholders ledgers) of Company.

(b) Corporate organization chart indicating direct or indirect ownership of all outstanding equity securities of Company and Company’s ownership of or interest in all corporations, joint ventures, partnerships, trusts or other business organizations.

(c) History of all entities on chart described in 1(b) above.

(d) A current capitalization table of Company setting forth the issued and outstanding shares in the capital of Company as well as convertible securities.

(e) Copies of any agreements in respect of the escrow of shares of the Company.

(f) All share option agreements and warrants or other agreements to purchase or acquire securities of Company.

(g) A list of all officers and directors of Company, their nationality and place of residence.

(h) A list of shareholders of Company, their nationality and place of residence

2. Jurisdictions

(a) A list of jurisdictions in which Company is qualified to do business, indicating dates of qualification and name and address of agent/attorney for service.

(b) Current copies of all certificates, permits or other registration documents evidencing qualification in the jurisdictions listed in 2(a).

(c) A list of other jurisdictions in which Company maintains offices or facilities but is not qualified to do business, including a description of the business done in such jurisdictions.

3. Shareholders Agreements

(a) All shareholders agreements, unanimous shareholder declarations, voting, pooling, transfer and put or call agreements relating to the equity securities of Company and all amendments to such agreements.

4. Machinery and Equipment

(a) A list of all machinery, equipment, furniture, fixtures, vehicles owned by Company together with a schedule showing the total cost, depreciation reserve, depreciation rates used and present book value for each class.

(b) A list of all machinery, equipment, furniture, vehicles leased by Company together with a schedule showing the term of each equipment lease and payments to be made by Company under them.

(c) A list of any other machinery, equipment, furniture or vehicles used in the business but not identified in (a) or (b).

(d) A list of all liens, encumbrances or security interests which affect any of the items in (a) or (b).

(e) Copies of all documents evidencing ownership of [material] assets identified in (a).

(f) Copies of all leases or similar agreements relating to assets identified in (b).

5. Inventories

(a) A list of inventories currently on hand of each type of product indicating the number of days’ supply represented by such inventory and particulars of any unusable or excessive inventory.

(b) A list of all inventories of raw materials and packaging materials, indicating the number of days’/weeks’ supply represented by such inventories and particulars of any unusable or excessive inventory.

(c) A list of addresses of all production facilities, depots, warehouses or other locations in which inventories of products, raw materials or packaging are located.

6. Accounts Receivable

(a) A list of all accounts receivable outstanding together with unpaid interest accrued.

(b) A list detailing current aging of accounts receivable, by account.

(c) A list of all actions that have been commenced to recover outstanding receivables and any counterclaims or set-off requests that may have been made.

(d) Reconciliation of allowance for doubtful accounts, by account.

7. Real Property

(a) A list of the municipal addresses of all real property owned, leased, subleased, licensed or otherwise occupied or used by Company, its affiliates or its representatives for the purposes of the Business, together with data on the size and use of the premises.

(b) In respect of all owned real property, copies of material pertaining to:

(i) legal descriptions of properties;

(ii) age and type of construction of any buildings;

(iii) owner (both legal and beneficial), and if not Company, a description of its relationship with Company;

(iv) property and other taxes (including any improvement levies) currently being paid for each property;

(v) title papers, transfers, title insurance policies, prior title opinions or memoranda, abstracts, surveys (real property reports), mortgages and any other agreements relating to the real property;

(vi) reference plans, aerial photographs, engineering drawings, sketches or plans;

(vii) any options or contracts for sale;

(viii) any mortgages or other encumbrances, including security agreements, restrictions, liens, rights of way and easements;

(ix) appraisals, valuations or other information evidencing the cost, assessed value or market value;

(x) information pertaining to private or public use restrictions including zoning and land use restrictions, certificates of occupancy, permits, approvals or permissions;

(xi) details on the rights of any parties to possession, other than Company, of such real property, including any leases, subleases, licenses or other rights of occupation;

(xii) details on any alleged or actual non-compliance with any zoning or other land use legislation;

(xiii) details of any land transfer tax deferrals and outstanding letters of credit;

(xiv) details of any trust arrangement for any property;

(xv) copies of any outstanding offers to lease, purchase or sell any real property;

(xvi) copies of all contracts relating to any proposed or in progress construction of premises;

(xvii) list of any expropriation orders or proceedings pending or threatened against the property;

(xviii) any pending or potential condemnation or expropriation proceedings;

(xix) any agreements affecting the property including development agreements, management agreements, brokerage agreements, joint venture agreements, co-ownership agreements and partnership agreements;

(xx) any authorizations, approvals, orders, consents, directives, licences, permits, special by-laws or variances;

(xxi) information pertaining to any options or rights of first refusal relating to the property or in respect of other real property to be acquired;

(xxii) details of insurance policies affecting the property; 

(xxiii) details of any work orders, notices of violation or deficiency notices affecting the property; and

(xxiv) studies, reports and cost estimates for requested or proposed site restorations.

(c) The following in respect of all real property or interests in the nature of real property which is leased, subleased, licensed or otherwise occupied or used by Company, its affiliates or its representatives for the purposes of the Business (including for example licences, claims and permits for resource exploration and extraction):

(i) the information referred to in Paragraph 7(b) above;

(ii) full and complete copies, including any amendments, of any applicable lease, sublease, licence or other occupancy agreement or permit if written and a description thereof if such arrangement is oral together with any available summaries of such document along with a description of any breaches or defaults by any of the parties thereunder and any prepaid rents or fees thereunder.

8. Intellectual Property

(a) A list of all corporate names, trade-names and business names of Company including nature of name, (eg. corporate name or business name) jurisdiction and registration number.

(b) A list of trade-mark applications and registrations of Company.  The list should identify the trade-mark, application or registration number, application or registration date, name of applicant or registrant, and jurisdiction of application or registration.  The list should also identify renewal dates for registrations and status of applications including any due dates.

(c) A list and brief description of trade-marks, brand names, slogans, trade dress and other distinctive indicia of Company which do not form the basis of any trade-mark application or registration.

(d) A list of copyright registrations and applications of Company.  The list should identify the title of the work, application or registration number, application or registration date, name of applicant or registrant, jurisdiction of application or registration, renewal dates if applicable and status of applications.

(e) A list and brief description of material copyrighted works of Company (including literary, dramatic, musical or artistic works and software) which do not form the basis of any copyright application or registration, including the names of the author(s) and their status (ie employees or independent contractors).

(f) A list of issued patents and pending patent applications of Company including, where applicable, related applications such as divisional patent applications, reissued patents, extensions and continuations in part.  The list should identify title, application or issued patent number, date of filing or issuance, full name(s) of inventor(s), full name of applicant or patentee and jurisdiction of application or issued patent.  The list should also identify status of any application and applicable maintenance fee due dates and other material due dates.

(g) A list and brief description of material inventions of Company which are not claimed in any pending patent application or issued patent and the names and status (ie employee or independent contractor) of inventor(s).

(h) A list of other intellectual property related registrations and applications of Company including industrial designs (or equivalent applications such as design patents), integrated circuit topographies, plant breeders rights registrations. The list should identify the type of intellectual property, application or registration number, application or registration date, name of applicant or registrant, and jurisdiction of application or registration.  The list should also identify renewal dates for registrations where applicable, the status of any applications, and other material due dates.
(i) A list and brief description of material subject matter of Company which may form the basis of other intellectual property related registrations such as industrial designs, integrated circuit topographies, or plant breeders rights registrations.
(j) Brief description of any subject matter which the Company considers to be subject to intellectual property protection that is not included above.

(k) A list of domain name registrations of Company.  The list should identify the domain name, number, registrar, administrative contact and name of registrant.
(l) A list and brief description of any subject matter which Company considers to be protected as a trade secret, confidential information or in some other manner proprietary to Company.

(m) Description of any significant acquisitions of intellectual property by the Company and copies of the acquisition agreements and related documents including assignments and confirmation that all assignments have been registered including registration date, number and jurisdiction.

(n) Copies of any contracts (such as licences or distribution, manufacturing, franchise, joint venture, strategic alliance, partnership or other agreements) which relate to the intellectual property of Company identified in (a) to (k) including: 

(i) contracts where such intellectual property is licensed to a third party;

(ii) contracts where such intellectual property is licensed from a third party;

(iii) contracts where such intellectual property has been assigned or transferred to Company from a third person (such as an independent contractor agreement or inventor contract);

(iv) contracts where such intellectual property has been assigned or transferred from Company to a third person;

(v) contracts which otherwise encumber such intellectual property (such as a security agreement, settlement agreement, or co-existence agreement); and

(vi) trade secret and other non-disclosure agreements.

(o) Confirmation that assignments of intellectual property rights and express waivers of moral rights have been obtained from all employees, other individuals and entities involved in the development of any intellectual property of the Company and copies of Company’s standard form assignment and waiver documentation.

(p) A list and description including the status of any claims, demands or proceedings that have been asserted against Company or any suppliers, customers or licensees of Company in relation to Company’s business, products or services or the intellectual property identified above including:

(i) claims alleging that such persons have infringed, violated or appropriated the intellectual property, trade secrets, confidential information or other proprietary rights of a third party;

(ii) claims alleging that the intellectual property of Company is invalid, unenforceable, not owned by Company, or of a scope contrary to that claimed by Company;

(iii) oppositions to trade-mark applications owned by Company; and

(iv) protests or other objections filed against patent applications  owned by Company;

(q) A list and description including the status of any claims, demands or proceedings, including litigation against a third person alleging that such third person has infringed, violated or misappropriated the intellectual property of Company and trade-mark oppositions, that have been asserted by Company or any licensee of Company.

(r) A list and description including the status of any claims, demands or proceedings including litigation that have been asserted by Company or any licensee of Company against a third person alleging that such third person does not own or is not entitled to assert exclusive rights in any proprietary subject matter claimed by such third person (including trade-mark, patent, copyright, industrial design, trade secret and other proprietary rights).
(s) A list and brief description of all administrative and other proceedings such as ICANN dispute resolution proceedings pertaining to domain name registrations held by Company or domain name registrations owned by third parties and challenged by Company.
(t) A list and description of any claims, demands, proceedings or investigations of which Company is aware (including investigations by the Competition Branch of Industry Canada and before Advertising Standards Canada or other similar regulatory or administrative body) relating to the advertising or distribution and supply practices of Company.

9. Other Assets

(a) A list of investments.

(b) A description of other assets.

10. Material Contracts

(a) Except as provided in response to other items, copies of any contracts relating to:

(i) manufacturing agreements;

(ii) sales agency, dealer and distribution arrangements;

(iii) warehousing agreements;

(iv) software contracts and data-processing contracts;

(v) intellectual property;

(vi) maintenance agreements;

(vii) sale of materials or personal property of the business other than in the ordinary course of business;

(viii) partnership or joint venture agreements;

(ix) contracts relating to capital expenditures [in excess of ZAR( per annum];

(x) non-competition and other restrictions on or in favour of the business;

(xi) advertising or other promotional arrangements;

(xii) other contracts involving payments or receipts [in excess of ZAR( per annum] and which cannot be terminated on less than 60 days notice;

(xiii) financial risk management contracts (e.g., currency, commodity and interest rate hedges).

(b) Details of all arrangements and copies of any agreements, pricing schedules or other documents relating to arrangements between Company and its affiliates including:

(i) products or raw materials provided by Company to any affiliate or by an affiliate to Company;

(ii) shared facilities;

(iii) computer/data processing arrangements;

(iv) transfer pricing.

(c) Copies of principal documents relating to any investments, acquisitions or divestitures of businesses or assets by Company, out of the ordinary course of business, during the last [5] years.

(d) Copies of any documents relating to any transaction between Company and any director, officer, employee or holder of more than [5%] of any class of the shares of Company, including, without limitation, documents relating to shareholder loans

11. Suppliers and Customers

(a) A list of the 20 largest suppliers to Company together with copies of any standard purchase order forms or other agreements used in dealing with suppliers.

(b) A list of the 20 largest customers together with copies of any standard sales or order forms or other agreements used in dealing with customers.

(c) Copies of any non-standard purchase agreements with customers or suppliers identified in (a) or (b).

(d) A list detailing rates of return for products by Customers and rates of return by Company of packaging or raw material in the past 2 years.

(e) A list of and details on all marketing and promotional programs currently in effect, including trade allowances and the value of consumer coupons outstanding.

(f) Details on any rebate, volume discount or similar programs in effect with suppliers.

12. Competition/Antitrust

[For purposes of this section only, define “Company” as the target company and each of its affiliates.]

(a) Description of the involvement by the Company in any federally regulated transportation activities (e.g., inter-provincial movement of goods or services) in Canada.

(b) Explanation and copies of any competition/antitrust compliance program, or policies or practices relating to competition/antitrust compliance.

(c) In respect of any compliance initiatives identified in (c), copies of any related documents, including:

(i) lists of employees responsible for monitoring and enforcing compliance and assisting employees with compliance questions;

(ii) compliance certificates;

(iii) employee training material;

(iv) employee reports of contacts with competitors;

(v) summary of issues addressed within the last 5 years; and

(vi) reports given to management or the board of directors relating to compliance matters.

(d) A list of and details on all trade associations participated in by the Company, including:

(i) objectives, minutes and other records of meetings of the trade association;

(ii) details (including a copy) of any trade association competition/antitrust compliance programs; and

(iii) type of information exchanged at meetings of the trade association both formally and informally.

(e) A description of any meetings or other exchanges of information the Company may engage in with competitors,  and what is normal for the industry.

(f) How are price changes (i) by the Company, and (ii) by the industry announced? How are prices or other competitive information of competitors obtained by the Company?

(g) Knowledge of any past, current or potential competition/antitrust law investigations involving the Company’s competitors.

(h) Estimate of the Company’s market shares and those of its principal competitors (together with details of how shares were calculated).

(i) A summary of any contacts the Company has had with the Competition Commission, or any other competition/antitrust proceeding, including:

(i) requests for information; 

(ii) involvement in any past or ongoing investigations of the regulators; or

(iii) involvement in any competition/antitrust law proceedings before the courts.



13. Foreign Investment Restrictions

( 

14. Licences and Other Regulatory Matters - (Non-Environmental)

(a) A list and copies of all material notices, information requests, filings, permits, licenses, approvals and certificates obtained or required to be obtained from federal, provincial, local or foreign governmental authorities or agencies, or any other approvals or permits required to be held, in connection with Company’s business, including expiration date and status.

(b) Copies of any reports filed with local, provincial, federal or foreign governmental authorities or agencies during the last 3 years, and copies of all correspondence to and from governmental authorities relating to the matters described in (a) above.

(c) List of all matters currently under discussion with any local, provincial, federal or foreign governmental authorities or agencies.

(d) To the extent not disclosed in response to other items, details of all cases of non-compliance or alleged non-compliance with laws, regulations, regulatory policies and rules, including rules of industry organizations, relating to:

(i) non-discrimination, promotion, retirement, benefits, pensions and working conditions;

(ii) health and safety;

(iii) employment standards or labour relations;

(iv) zoning;

(v) advertising and labelling;

(vi) sales; and

(vii) production, packaging and distribution of food products.

15. Indebtedness

(a) A list and description of financial obligations of Company, including notes, bonds, mortgages, lines of credit, credit facilities.

(b) Copies of all agreements (including, without limitation, credit agreements, promissory notes, indentures, letters of credit, lines of credit) relating to outstanding indebtedness of Company.

(c) Copies of all agreements and instruments evidencing security over any of the assets of Company.

(d) Copies of all assignments of indebtedness, security, options or other similar agreements.

(e) A schedule detailing intercompany indebtedness owing to or from all affiliates.

(f) Copies of all guarantees provided to or by Company.

(g) Any material correspondence with lenders over the past two years, including, all compliance reports submitted by Company and computations demonstrating compliance.

16. Financial Information

(a) [Unconsolidated] Audited Financial statements of Company, for the year ended ( and for the previous 4 years and where no audited financial statements, a statement confirming that and explaining why there are no audited financial statements, and monthly profit and loss statements for each month from ( through (.

(b) [Copies of auditor’s working papers.]
(c) Copies of current year’s budget, cash flow and capital programs.

(d) Copies of any governmental grants or support agreements.

(e) Details of any non-arm’s length asset acquisition or disposition to which Company has been a party in the past [5] years.

17. Tax

(a) Documentation evidencing the Vendor’s residence.

(b) Copies of federal and provincial [and foreign] income [goods and services, provincial sales, capital, etc.] tax returns for all taxation years or periods that are still open for reassessment by the relevant tax authorities and all notices of assessment and reassessment issued in respect of such returns.

(c) Working papers and tax return files of Company in respect of the returns referred to in (b) above.

(d) Internal correspondence involving tax matters as well as correspondence involving outside tax advisors [Note: This material may be subject to solicitor-client privilege.]
(e) History of past and ongoing audits by tax authorities.

(f) Copies of all other federal or provincial tax filings prepared and/or filed, including any elections and waivers, which have effect in any taxation year or period that is open for reassessment by the relevant tax authorities (including any future years or periods).

(g) List of all unpaid taxes, duties or charges and details of any failure to file any [material] tax return or other tax filing which might result in an encumbrance on the purchased assets.

(h) List of any tax-related audits, assessments, reassessments, objections, litigation or similar procedures currently threatened or pending against Company.

(i) List (and supporting documents) showing the tax attributes of the shares of, and the assets owned by, Company, including: tax basis in assets; capital cost allowance deducted in each class of depreciable property; effect of debt forgiveness; analysis of tax losses; investment tax credits; resource pools; forgivable loans/inducement payments; paid-up capital of each class of shares; safe income; refundable tax; and any capital gains or other reserves.

(j) Details of any prior transactions (e.g. corporate reorganizations, acquisitions or dispositions of assets or shares, non-arm’s length transactions) to which Company has been a party or which resulted in the formation of Company, including historical corporate charts, reasons for such prior transactions and copies of any relevant documentation (tax opinions and memoranda, tax rulings, tax elections, agreements, corporate documents, etc.) in relation thereto.
[Note: The following will be relevant in the case of an asset purchase transaction (where both shares and assets will be acquired, combine with list above).]
(k) Documentation evidencing the Vendor’s residence. 

(l) Confirm that there are no existing tax liens in respect of the purchased assets other than those disclosed under sections 4 and 7 above.

(m) List of all unpaid taxes, duties or charges and details of any failure to file any [material] tax return or other tax filing which might result in an encumbrance on the purchased assets.

(n) List of any tax-related audits, assessments, reassessments, objections, litigation or similar procedures currently threatened or pending against Company [which might result in an encumbrance on the purchased assets] OR [relating to the Business].

(o) Confirm that the Vendor has duly and timely withheld and remitted to the appropriate tax authority all statutory amounts.

18. Litigation

(a) A list and synopsis of all pending or threatened claims, disputes or litigation (against or initiated by Company), arbitration, investigations and regulatory proceedings relating to Company including:

(i) parties, remedies sought and nature of action;

(ii) jurisdiction in which the action / claim / investigation is commenced and outstanding;

(iii) full statement as to issues involved, amount claimed, status of the claim and estimated maximum total liability;

(iv) potential insurance recovery.

(b) Copies of pleadings and other relevant documents for all actions identified in (a).

(c) A list and synopsis of all settled, resolved and completed litigation within the past 5 years.

(d) Copies of lawyer’s responses to audit inquiry letters for the past [3] years and any litigation/arbitration reports or opinions of counsel.

(e) Copies of any consent decrees, judgments, etc. under which there are continuing or contingent obligations affecting Company [or any of its material subsidiaries] and its business or properties.

(f) A list and synopsis of claims experience for the past [5] years.

19. Insurance

(a) Copies of all major policies and contracts for property and casualty insurance related to the business of Company.  For each policy, identify:

(i) scope of coverage;

(ii) amount of coverage; and

(iii) premiums paid.

(b) Copies of any corporate indemnity and directors’ and officers’ insurance policy.

20. Labour and Employment

Employee Information

(a) A list, by location, of non-unionized employees (active and inactive) indicating:

(i) position; 

(ii) years of service;

(iii) salary; 

(iv) bonuses, including bonus amounts paid or owing; 

(v) term of employment (if not employed on an indefinite basis); 

(vi) benefits; 

(vii) vacation entitlement; and

(viii) other compensation arrangements (e.g., car allowance).

(b) A list, by location, of unionized employees (active and inactive) indicating:

(i) position;

(ii) seniority; and

(iii) union affiliation (if more than one union represents employees).

(c) A list of all employees (union and non-union) not currently on active employment or expected to become inactive employees in the next year, indicating:

(i) last date of active employment;  

(ii) reason or expected reason for inactive employment status: 

(A) lay-off; 

(B) workers’ compensation; 

(C) pregnancy leave;

(D) parental leave; 

(E) illness; 

(F) long-term disability; or 

(G) other (describe). 

(iii) expected date of return to active employment.

(d) Copies of all employee handbooks and statements concerning the Company’s employment-related policies and programs, including policies regarding incentive compensation, retirement, harassment, attendance, termination, severance, expense claims, health and safety and vacation.

Contractor/Consultant Information

(e) A list of all independent sales persons, agency employees, consultants or other contractors (dependent or independent), and copies of all agreements relating to such persons.

(f) Copies of any letters or practices which extend employee benefits and/or oral representations to independent contractors or consultants regarding terms of their contracts, duration of their contracts, possible extensions and possible conversion to employment status.

(g) A description of any challenges, audits or rulings regarding the status of independent sales persons, agency workers, consultants or other contractors (dependent or independent) from any governmental agency such as the Canada Revenue Agency or workers’ compensation boards.  

(h) A description of any contracts and arrangements involving agency employees or employees working for another third party.

Employment Contracts

(i) Copies of all written employment, agreements, arrangements, or understandings, and disclosure of all individuals who are subject to or eligible to participate in same, including without limitation:

(i) all written employment agreements including all amendments, for persons identified in (a); 

(ii) all restrictive covenants in connection with employment;

(iii) existing severance arrangements, obligations or restrictions on termination, management agreements, change of control provisions, “golden parachutes”, acceleration clauses, retention bonus agreements or other similar arrangements providing for cash or other compensation or benefits upon the consummation of the transactions contemplated by the Parties or which may otherwise by triggered when the Company is acquired;

(iv) all indemnification agreements for employees;

(v) all employee loans;  

(vi) incentive compensation plans; and 

(vii) [stock option, stock purchase, profit sharing and similar plans.]  [Note: Include if not requested by another department.]
(j) A description of all oral employment agreements and arrangements that are not terminable upon giving reasonable notice to the employee, and disclosure of all individuals who are subject to such oral employment agreements.

Litigation

(k) A list with brief description of all actual or threatened claims, demands, complaints, grievances, applications, proceedings, investigations, inquiries, orders, charges, indictments, prosecutions, informations, appeals or other similar process, convictions, decisions or arbitration or other awards pursuant to any collective agreements identified in (q) or any labour relations, workers compensation, employment standards, occupational health and safety, pay equity, employment equity or human rights legislation.

(l) A description of all settled or concluded employment-related litigation, quasi-judicial and administrative proceedings involving the Company for the past 5 years.

(m) A description of any occurrence which may lead to a claim by employees, former employees, agency workers, or contractors (dependent or independent).

(n) A description of any current or threatened employment or labour-related class actions by employees, former employees, agency workers or contractors.

(o) Copies of any settlement agreements or abatement plans entered into with any governmental agency such as the Ministry of Labour.

(p) Copies of all arbitration awards or Minutes of Settlement entered into within last 5 years.

Labour Relations

(q) Copies of all existing collective agreements, including amendments, schedules, exhibits and minutes of settlement.

(r) A description of the status of all collective agreements identified in (q), including without limitation:

(i) the status of any negotiations, mediation, conciliation or interest arbitration proceedings; and

(ii) whether there are any pending, threatened  or anticipated strikes, slowdowns or work stoppages.

(s) For each collective agreement identified in (q), disclosure of the following:

(i) average hourly and/or annual wage within the unit; and

(ii) aggregate labour cost per hour and/or annually, including wages, pay for non-productive time, various premiums, and fringe benefits.

(t) Copies of the certificates of trade unions as bargaining agent, or voluntary recognition agreements, including any such certificates or agreements with trade contractors in the construction industry.

(u) A description of all demands for recognition or union organizing activities within the last 5 years at each Company location.

(v) A description of any strikes, slowdowns, work stoppages and lock-outs in the last 10 years.

(w) [A description of the state of readiness for maintenance of normal operations at every Company location in the event of a strike, slowdown, or lock-out (e.g., are there any written strike plans or vulnerability studies?)]

(x) [Copies of the pertinent parts of any policy papers showing labour-related plans and initiatives.]

(y) [A description of whether the use of different craft unions or employee groups at Company locations are complicated or restrained by jurisdictional disputes between and among unions and/or non-union employee groups.]
Workers’ Compensation

(z) A list of all past and present workers’ compensation claims in respect of employees for the past 3 years.

(aa) Copies of all workers’ compensation board current assessment rates.

Health and Safety

(ab) A description of all accidents and other events in the last 2 years which have been investigated by the police or any governmental agency such as the Ministry of Labour that may lead to charges, indictments, prosecutions, informations or other similar process and copies of inspection reports, testing results, records of health and safety audits, and minutes of meetings of any health and safety committee for the last 2 years.  A description of any critical injuries or deaths in the workplace in the last 12 months.

(ac) Copies of health and safety committee certifications.

(ad) For each location, a list with brief description of all substances and other matters that are subject to monitoring and compliance programs which are mandated under laws relating in full or in part to the protection of employee or worker health and safety. (i.e., asbestos, isocynates, noise).

Human Rights

(ae) Copies of any human rights commission reports, findings, board of inquiry/tribunal decisions.

(af) A description of any accommodation that may be in place with respect to employees who may be incapable of performing or fulfilling the essential duties of their job because of handicap or disability.

Pay/Employment Equity

(ag) Copies of pay equity plans disclosing the status of their implementation.  If no plan is in place, a description of the steps taken to implement pay equity.  

(ah) Copies of all employment equity plans.

Other Issues

(ai) A description of past and planned changes in the Company’s workforce (i.e., individual terminations, group terminations, temporary and permanent layoffs, organizational restructuring, etc.), including without limitation: 

(i) employee turnover statistics for the past 3 years together with reasons for all senior management departures;

(ii) copies of all documents related to any workforce reduction that has occurred in the past 3 years and any planned or anticipated workforce reduction, such as all documents reflecting the goals to be achieved through reduction, a list of employees affected by any such reduction, and all documents relating or referring to the implementation of the reduction, including the selection criteria used, the individuals involved in the analysis and/or selection decisions, impact studies or analysis, and any guidelines used for implementation of the reduction; and

(iii) any outstanding or contingent liabilities/severance costs/payments to any employee or group of employees to be made in connection with any workforce reduction and any planned or anticipated workforce reduction.

(aj) A list with brief description of any “whistle blowing” by employees (without revealing the whistleblowers’ names) or other matters that employees have raised regarding alleged improper or irregular conduct by the Company or its directors, officers, employees or agents. 

(ak) Copies of all results and any analysis of workforce attitudinal surveys conducted in the last 2 years.

(al) Copies of all excess hours permits, orders and directives issued by any governmental agency such as the Employment Practices Branch in respect of Company.

21. Pensions and Benefits

(a) A list of all plans, arrangements, agreements, programs, policies, practices or undertakings providing pensions, retirement savings or supplemental retirement income; life insurance, medical, hospital care, dental, sickness, accident, disability or savings benefits; or any other compensation or benefits additional to base pay or salary, whether oral or written, formal or informal, funded or unfunded, insured or uninsured, registered or unregistered, which cover employees or former employees of the Company.
(b) With respect to any pension plan(s) (whether registered or unregistered) identified in (a):

(i) the [3] most recent actuarial reports and any supplemental cost certificates; 

(ii) any letters of credit, whether the plan is funded or unfunded;

(iii) [the [6] most recent annual information returns;]

(iv) [the most recent investment management agreement(s);]
(v) information on any partial wind-up reports; and

(vi) information on any merger with or transfer of assets to or from another pension plan.

(c) Documentation establishing and setting out the terms of the plans including:

(i) the plan text and all amendments thereto (or, if unwritten, a written summary of the terms thereof); 

(ii) funding/custody documents (e.g., trust agreements, insurance contracts/policies) and all amendments thereto;

(iii) [claims, benefit and financial administration contracts;]

(iv) [Board of Directors resolutions in respect of the plan;]
(v) reports to the Board of Directors with respect to the plan;

(vi) all booklets and employee communications concerning the plan; and

(vii) applicable collective agreements, employment contracts or letters of agreement that deal with the plan.

(d) Details regarding the funding method and funded status of each of the plans.

(e) Details regarding accrued liabilities for any supplemental pension plans, unfunded plans or post-retirement benefits (including the actuarial assumptions) and a list of employees entitled to supplemental pension benefits.

(f) All financial and accounting information relating to the funding and/or cost of each of the plans produced within the last [6] years, and all reports, statements, valuations, returns and correspondence for each of the last [3] years which affect premiums, contributions, refunds, deficits or reserves under any plan.

(g) [Details relating to claims and a summary of premiums over the previous [3] years.]

(h) [All material correspondence regarding the plans with any governmental authority within the last [6] years, and any information on any investigations by such governmental authorities in respect of the plans.]

(i) [All legal opinions, consultants’ reports and correspondence regarding the administration or funding of any of the plans.]

(j) [Documents detailing any claims, litigation or other proceedings involving the plans, including previously settled or completed claims.]
22. Environmental

[Note:  If this is an asset transaction, the following items should be provided for all of the real property currently used by the Company.  If this is a share transaction, request this information for all real property currently or formerly used by the Company]
(a) Copies of any environmental audits, assessments, investigations or evaluations done for current [if share transaction:  insert “and former”] operations including soil, water and air sampling or monitoring results obtained in the last five (5) years.

(b) All detailed plans, maps and surveys available (i.e. historical maps and aerial photographs, fire insurance records, geological, topographic and soil maps, building plans, utility company records, land title and property assessment records).

(c) A description of surrounding properties and past and present uses, if known, and any environmental risks associated with them.

(d) A description of the businesses and operations currently conducted, including any industrial processes.

(e) Copies of all certificates, approvals, licences, permits, orders and penalties issued by any federal, provincial or municipal regulators involving environmental matters (including pesticides and herbicides) and details of any recent inspections by those authorities.

(f) Copies of all waste generator registrations, details of any wastes generated on the site, where they are disposed of, and the identity of the waste carrier.

(g) Assessment and abatement reports involving asbestos, including pipe wrapping, ceiling tiles, sprayed-on fireproofing, or acoustical plaster.

(h) Building inspection reports involving urea formaldehyde foam insulation (UFFI).

(i) Records of any above-ground or underground storage tanks, including inspections, upgrading, records of tanks removed and removal of or actions taken to address contamination, any information filed with regulatory authorities and acknowledgements received.

(j) Details of any spills or other environmental incidents reported to regulatory authorities.

(k) Details of any civil proceedings (including nuisance, negligence, strict liability and trespass) brought or threatened against the owners or occupants of the property that involve environmental matters.

(l) Details of any criminal or quasi-criminal proceedings brought or threatened against the owners or occupants of the property or their directors that involve environmental matters.  

(m) Copies of all correspondence with environmental regulatory authorities for the last five (5) years.

(n) Details of any complaints received from neighbours or other third parties in the last five (5) years involving environmental matters.

(o) Details of ground water and surface water uses in the area.

(p) Details of waste water discharges, sewer by-law compliance issues, and copies of sewer permits and surcharge agreements.

(q) Inventory of air emission and any odour release points at the current operations.

(r) Details on the emission of air and water pollutants.

(s) Materials handling information (i.e. products received, inventoried, produced, generated, transported and stored).

(t) Details of any PCBs in active use, and details of any PCB waste storage sites on the property, including copies of all licences.

(u) Details of solvents and degreasers used on the property, including the volumes, storage prior to use, volume of spent solvents generated, and storage, recycling and disposal practices for such spent solvents.

(v) Details of practices concerning the current or past storage of chemicals or fuels on the site.

(w) Details of environmental expenditures for the last five (5) years for environmental matters such as capital expenditures, operating and maintenance costs, remediation or other costs required to address environmental contamination and compliance costs.  Details of any such expenditures projected over the next three (3) fiscal years.

(x) Description of any financial reserve for environmental matters.

(y) Copies of all policies, practices, procedures and systems in place dealing with the management of environmental matters, waste reduction and recycling, energy efficiency, product liability and transportation of dangerous goods concerns (e.g. board of directors’ resolutions, company policies, internal personnel involved, training and education programs in place, use of external experts, on-going compliance review procedures, emergency response programs - spills/discharges, fires, accidents, investigations etc.).

(z) Copies of all operating agreements, leases, licences and contracts as they relate to liability for environmental legislation compliance issues.

23. Privacy Matters

(a) Copies of all external privacy statements.

(b) Copies of all internal privacy policies, codes, practices, procedures and systems dealing with the current or past management of personal information (e.g., retention policies, access policies, dispute resolution policies).

(c) Copies of all consents received from individuals to the collection, use or disclosure of their personal information (e.g. any sections on application forms or other documents, whether in written or electronic form, that include opt out or opt in boxes, or other methods of obtaining consent).

(d) Copies of all agreements entered into with third parties to whom personal information has been disclosed (e.g. outsourcing agreements, joint alliance or marketing agreements).

(e) Copies of all confidentiality and non-disclosure agreements.

(f) A full description of any complaints, claims, demands, proceedings or investigations of which the target is aware relating to the privacy policies or practices of the target and any steps taken to respond to such complaints, claims, demands, proceedings or investigations.

(g) Copies of any privacy audits, assessments or investigations or evaluations conducted.

(h) To the extent not disclosed in response to 21(a) to (f), details of all cases of non-compliance or alleged non-compliance with laws, regulations, regulatory policies and rules relating to privacy.

24. Information Technology

[Note:  The following will be especially relevant in the case of an acquisition of predominantly technology-related assets or shares of a technology driven corporation. In these instances, a more thorough list or separate schedule will probably be required.]
(a) A list and description of all software, hardware, designs, plans, concepts, algorithms, configurations, protocols, processes, techniques and other technology or intellectual property which have been developed or acquired by or on behalf of Company and which are material to the business of Company (“Material Proprietary Technology”).

(b) A list and location of copies of source code and programming documentation for Material Proprietary Technology, technical designs, architecture drawings, and other information of a confidential or secret nature, and a description of restrictions on access and security arrangements designed to prevent the unauthorized use or disclosure of such information.

(c) A description of any acquisitions of Material Proprietary Technology, whether through direct acquisition or assignment or by way of corporate acquisitions, and copies of all agreements relating to such acquisitions or assignments.

(d) A list of any Material Proprietary Technology which Company considers to be protected as a trade secret or confidential information, and a description of measures taken to preserve the confidentiality of such information.

(e) A list of trade-marks, trade names, business names, service marks, slogans or logos of any third party relating to Material Proprietary Technology and used in connection with the promotion, marketing or operations of the business of Company, and copies of any licences or agreements relating to the use of such third party marks.

(f) A list and description of any arrangements whereby any third party is provided with, allowed access to or granted a right to use any Material Proprietary Technology, other than agreements with customers of Company entered into in the ordinary course of business, and copies of any licences, non-disclosure, non-competition and other agreements relating to such arrangements.

(g) A list and copies of any agreements, waivers, licences or acknowledgements by Company whereby Company has waived or foregone any rights or has otherwise prevented or limited its ability to enforce its rights to any Material Proprietary Technology, including any licences, waivers, or acknowledgements.

(h) A list and description of all components, software, hardware, designs, plans and concepts, algorithms, configurations, protocols, processes, concepts, techniques, standards and other technology or intellectual property that are supplied or licensed to Company by third parties (or are subject to any third party proprietary or confidentiality rights) and which are material to the business of Company, including the name of the supplier or licensor and the annual dollar volume of purchases from or payments to such supplier or licensor, and copies of agreements relating to such arrangements.

(i) A list and description of any escrow arrangements established by third parties for the benefit of Company relating to third party technology and copies of any -agreements relating to such arrangements.




